Duties of Public Defenders Regarding Racial Disparities in the North Carolina Criminal Justice System
by James E. Williams, Jr.
On Tuesday, July 24, 2010, I began jury selection in Orange County in a voluntary manslaughter case.  My client was a young black man charged with using a handgun to kill his stepfather.  The defense was self-defense and defense of others.

As the jury venire entered the courtroom, there appeared to be only three African Americans in a panel of 100 jurors.  There were two African American women and one man.  The jury that was seated consisted of eleven whites and one African American female.

During jury deliberation, I was deeply troubled that the jury deciding my client’s fate was not chosen from a fair cross section of the community as guaranteed by the United States and North Carolina Constitutions.  The question was: What I was going to do about it? Because of litigation experience I had on this issue over a decade ago, I knew there was no easy answer.
While sitting at counsel table during jury deliberations, I sent several emails.  The first was at 3:14 p.m. on August 5 to Todd Barlow, Political Affairs Counsel at NCAJ.   I asked for NCAJ’s support in some type of legislative effort to study and remedy the jury fair cross-section issue.  I also wrote letters to the legislative delegation of Orange and Chatham Counties, judicial officials, the Clerk of Court, the Orange County Commissioners, and the District Attorney.
In the course of communicating with court officials, lawyers, and legislators on the fair cross-section issue I was either told “There is really nothing I can do,” or asked the question, “What can I do to help?”  I did additional research to more adequately address this question.   As a result of my research, I became aware that there was a plethora of studies, papers, and data related to numerous aspects of race and the criminal justice system, including jury issues.  I then embarked upon a journey that led to the formation of the NCAJ Task Force on Race and Ethnic Bias in the Criminal Justice System and to my interest in addressing you today. 
THE STATISTICS:

Race plays a profound role in the operation of criminal justice in North Carolina.  As of December 31, 2010, despite being only 20% of the state’s population, African Americans constituted 57% (23,038) of the state’s prison population.  Whites constituted 35% (14,222), and 8% (3,119) were described as other.  Radu Rosu, Office of Research and Planning, Research Bulletin, Issue No. 54 (January 25, 2011).  According to a Bureau of Justice Statistics report in 2005, whites were incarcerated at a rate of 320 per 100,000 in North Carolina, and African Americans were incarcerated at a rate of 1,727 per 100,000, or 5.4 times that of whites.  North Carolina Sentencing and Policy Advisory Commission’s FY 2009/10 Statistical Report indicates that 47% of that year’s misdemeanor convictions were of African Americans and 45% were of whites.  Amy Craddock, Ph.D. & Tamara Flinchum, NC Sentencing and Policy Advisory Commission, Structured Sentencing Statistical Report for Felonies and Misdemeanors, Fiscal Year 2009/10, at 43(2011).  For FY 2009/10, 53% of felony convictions were of African Americans and 41% were of whites.  Id. at 9.
Similar disparities exist within the state’s juvenile justice system.  According to the 2010 Annual Report of the North Carolina Department of Juvenile Justice and Delinquency Prevention, 37,750 juvenile complaints were filed in 2010; 47% (18,022) were for African-American juveniles, 39% (14,750) for whites, and 8% (3,000) for Hispanics.  NC Dep’t of Juvenile Justice & Delinquency Prevention, 2010 Annual Report, at 19 (2011).  Juvenile detention admissions were 58% (3,731) black and 30% (1,914) white.  Id. at 29.  Finally, 241 black male juveniles were committed to Youth Development Centers but only 47 white males.  Id. at 28.
One of the major factors contributing to racial disparity is the war on drugs. In the year 2003, 1,170 whites, 3,419 blacks and 318 others were admitted to North Carolina prisons for drug offenses. Human Rights Watch, Targeting Blacks: Drug Law Enforcement and Race in the United States, at 17 (2008). Whites constituted 23.8% of drug prison admissions and blacks constituted 69.7%, even though blacks comprise only about 20% of the state’s population. Black males were admitted to North Carolina’s prisons for drug offenses at a rate of 519.5 per 100,000, whereas white males were admitted at a rate of only 36.7 per 100,000.  Finally, blacks were admitted to North Carolina prisons for drug offenses 10.9 times the rates of whites in 2003.  North Carolina had the dubious distinction of being 13th in the nation for racially disparate drug offense incarcerations.
WHY WE SHOULD CARE:

A lawyer is . . . an officer of the legal system and a public citizen having special responsibilities for the equality of justice. . . .  As a public citizen, a lawyer should seek improvements of the law, access to the legal system, the administration of justice, and the quality of service rendered by the legal profession. . . .  A lawyer should be mindful of deficiencies in the administration of justice. . . .  A lawyer should aid the legal profession in pursuing these objectives and should help the bar regulate itself in the public interest.  
North Carolina Rules of Prof’l Conduct R.0.1, Preamble: A Lawyer’s Professional Responsibilities (1997) (amended 2003, 2006) (emphasis added).

I have had the pleasure of hearing Bryan Stevenson, Executive Director of the Equal Justice Initiative speak on several occasions.  He speaks passionately and eloquently on issues of race and justice.  He talks about the power of our identity as lawyers and how that identity obligates us to speak.  Finally, he describes how being proximate to a problem imposes a duty to do something about it. 

We as Public Defenders and Public Defense Attorneys are intimately and intricately a part of the criminal justice system.  We are near the front end of a process that funnels hundreds of thousands of people into the wheels of justice.  Most of our clients are African American or Hispanic. Racial and ethnic minorities are more likely to live in poverty and are therefore more likely to rely upon appointed counsel.  According to one recent study, African Americans are almost five times more likely to rely on appointed counsel than whites.  Christopher Hartney & Lihn Vuong, National Council on Crime and Delinquency, Created Equal: Racial and Ethnic Disparities in the U.S. Criminal Justice System at 14 (2009).  Another Bureau of Justice Statistics document, Defense Counsel in Criminal Cases, reports that nationally, 77% of African Americans and 73% of Latinos in state prisons were represented by public defense attorneys.  Caroline Wolf Harlow, Ph.D., Bureau of Justice Statistics, NCJ 179023, Defense Counsel in Criminal Cases (2000).
Disparate enforcement of criminal sanctions destroy the appearance of justice and thereby casts doubt on the integrity of the judicial process. McCleskey v. Kemp, 481 U.S. 279, 346 (1989) (Justice Blackmun, dissenting). As Public Defenders and as members of the Bar, we are ethically and morally obligated to remedy unwarranted racial and ethnic bias in our judicial system to achieve and maintain a system with integrity.  Several decades ago, attorney Irving E. Carlyle, at a meeting of the North Carolina State Bar, said:
It should first be said that lawyers have a peculiar obligation to speak out at times of crisis when law is on trial before the bar of public opinion. . . .  The superior knowledge of the lawyer about the law gives to him a unique and privileged role, to be played fearlessly for the public good. His silence at a time like this is a betrayal of trust. 

We betray the trust bestowed upon us and our oath as Public Defenders if we do not begin to address this blight on our criminal justice system in a serious and responsible manner. 

WHAT WE CAN DO:

1. Make litigating race issues a priority.
2. Form Race Bias Committees within our offices and local district bars.
3. Create a Racial Bias Task Force of the North Carolina Public Defender Association.

4. Collaborate with community groups on race and criminal justice.
5. Seek input and assistance from IDS in addressing disparity issues.

6. Overcome the fear of talking about race.
7. Collaborate with other justice systems and stakeholders to remedy this problem.
